The attorney who provided us with a petition, from which this form is derived, informs us that the
case was settled without an Order. The bank agreed to honor the POA and to pay the petitioner’s
attorneys fees.
This sample does not constitute legal advice and is not a substitute for meeting with an attorney who
is knowledgeable about elder law.

NORTH CAROLINA
_________ COUNTY

NAME IN CAPS,
Petitioner,
vs.
NAME IN CAPS,
Respondent.

)
)
)

)
)
)
)
)
)
)
)
)

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
BEFORE THE CLERK
_____ SP _____

PETITION TO DETERMINE VALIDITY
OF DURABLE POWER OF ATTORNEY

NOW COMES ____________ [Mr./Mrs./Ms. Last Name], attorney-in-fact for his/her
mother/father, _________, and petitions the Court, pursuant to N.C.G.S. § 32A-42, to determine
the validity of the Durable Power of Attorney executed by [Principal’s Name Here] on [Date].
In support of this petition, [Mr./Mrs./Ms. Last Name] shows the Court the following:
1.
[Principal’s Name Here] executed a Durable Power of Attorney (“DPOA”) on [Date
Executed]. This DPOA was drafted by attorney _________ and named his/her [Agent’s
Relationship], Agent(s), to act as her attorney(s)-in-fact. It was recorded on [Date] in [Book/
Page Number] of the _________ County Registry. A copy of this DPOA is attached as Exhibit
A.
2.

[Facts Detailing Circumstances of DPOA Not Being Honored]

3.
On [Date], Petitioner’s attorney sent a letter to Respondent which explained North
Carolina’s statutes regarding acceptance of valid powers of attorney. Enclosed with this letter
was a copy of N.C.G.S. §§ 32A-40 and 41 regarding acceptance of powers of attorney and the
penalty for refusing to recognize a valid power of attorney, an affidavit executed by Petitioner
attesting to the validity of the DPOA, and ____________. The affidavit signed by Petitioner was
prepared in accordance with the requirements of N.C.G.S. § 32A-40(b) and (d). A copy of this
affidavit is attached as Exhibit B.
4.
[Information demonstrating Respondent refused to accept Petitioner’s affidavit and
requested additional documents before accepting DPOA.]

5.
N.C.G.S. § 32A-40 states that an affidavit meeting the requirements of N.C.G.S. § 32A40 shall be sufficient proof of the non-revocation of a power of attorney and proof of the
authenticity and validity of the power of attorney. The statute does not provide for the option of
requesting additional documentation.
6.
Respondent has no reasonable cause to refuse to recognize [Principal’s] DPOA.
7.
N.C.G.S. § 32A-41(a)(1) provides that a person who unreasonably refuses to accept a
power of attorney shall be subject to liability for reasonable attorney’s fees and costs in any
action necessary to confirm the validity of a power of attorney and to a Court order requiring
acceptance of the valid power of attorney.
WHEREFORE, petitioner prays that:
1.
The Court enter an order declaring the validity and authenticity of Principal’s Durable
Power of Attorney;
2.
The Court enter an order requiring Respondent to recognize the validity and authenticity
of Principal’s Durable Power of Attorney and allow the attorney(s)-in-fact named in the Durable
Power of Attorney to conduct business in accordance with the powers granted in said Durable
Power of Attorney;
3.
and;

The costs of this action, including attorneys’ fees, be taxed to the Respondent;

4.

The Court award such further relief as the Court may determine.
This the ______ day of _______________, 20____.

_________________________________________
__________________
Attorney for Petitioner
NC State Bar No. ______
Address
Phone #
Attach Exhibits A and B.
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